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Requests seeking access to policy advice held by government agencies or Ministers is and has always been the most difficult area of operation for New Zealand’s Official Information Act (OIA).  In a free democratic society where the opposition parties are active in challenging government policies and decisions and the media and interest groups are active in asking what government is doing and why, that is only to be expected.  How contentious such requests are perceived to be will vary depending on your perspective as a requester or holder of such information.  

New Zealand’s experience after 25 years is that the fundamental principles and methodology of the OIA has not undermined the ability to develop and implement good policy.  Indeed, a number of the economic and social policy reforms in New Zealand over the last 20 years have been seen as world-leading and a model for other countries.  They have all been able to be developed and implemented in an OIA environment.  If the OIA has caused a greater degree of effort in developing policies that are ultimately seen to be exemplary who is going to seriously argue that the extra effort was wasted.  Indeed, commentators such as former Cabinet Secretary, Marie Shroff have observed that in their view the OIA has resulted in better quality policy advice.

In New Zealand, the lifetime of the OIA has seen major changes in the structure of the public sector, our system of government and indeed our society in general.  Based on the Ombudsmen’s perspective from investigation of complaints under the OIA (including its local government equivalent LGOIMA) and OA, there is no obvious evidence that the OIA has not been able to cope.

Certainly there have been new challenges and this will continue.  Approaches under the OIA that were considered satisfactory in the past have needed to be modified as necessary over time.  However, there must always be a willingness to keep an open mind on whether things could be done better.  Encouraging agencies to do things better is an outcome that Ombudsmen the world over are always looking to achieve.
The focus of this paper is access to policy advice held by government agencies.  The question I endeavour to answer is what New Zealand has learned from its 25 years experience.  I address this question under 4 broad headings:

1. The current position
2. Are there any rules of thumb that apply generally

3. How did we develop these “rules of general application” which provide guidance for  future action”

4. What suggestions do we have for other Ombudsmen or Information Commissioners who are in earlier stages of undertaking an FOI complaints jurisdiction

In doing so, I make reference to the outcomes of several pivotal investigations and also to comments by individual officials and requesters and “interested parties” that help illustrate the attitudes we have encountered along the way.
Current position
In simple terms, the current position in New Zealand  after 25 years can be described with due acknowledgement to Abraham Lincoln

“You can withhold all of the information some of the time and some of the information all of the time but you can’t withhold all of the information all of the time”

There is no blanket protection for policy advice under the OIA as a special exempt class or category of information.  Each case in considered on its merits.  The simple methodology is to ask:
1. What is the harm if the policy advice is released?

2. Does that predicted harm come within one of the reasons for refusal under the OIA?

3. If the reason for refusal is one of those set out in section 9 of the OIA, is the need to withhold outweighed by a countervailing public interest in disclosure?

The experience of the New Zealand Ombudsmen in applying this simple methodology over 25 years can be summarised as follows:

· The general underlying public interest consideration is that in order to make the best possible decisions government needs to receive the best possible advice.  If disclosure of specific information would undermine the ability of executive government to receive and consider the policy advice it needs to make good policy decisions then that is not in the public interest.
· However, there will be occasions where notwithstanding a detrimental effect on the generation or consideration of policy advice there are compelling arguments for disclosure anyway to promote accountability or more effective participation.

· The withholding provisions essentially turn on an assessment of likely harm to either the generation of policy advice or the ability of government to consider policy advice in an orderly and effective manner before it decides how to proceed.

· Whether such harm will arise in a particular case will depend on a number of factors including:
Nature and content of the information
What does the information comprise?  
In our experience, information covered by a request for policy advice can comprise:

· historical factual background to a matter much of which may be available from open sources;

· options for future action;

· opinion as to action on some or all of those options.

Not all such information needs to be withheld in all cases.  Some of it, such as historical background information compiled from open sources is unlikely to ever require protection.

Context

What were the circumstances in which the information was generated or was or is to be considered?  
What was the understanding or reasonable expectation of the generator or recipient of the policy advice as to whether it would be held in confidence? 
 Is the advice generated to assist a decision or to lay the foundation for or provide input into another wider ongoing policy process?

Timing

At what stage of the policy process has the policy advice at issue been prepared?  
What is going to happen next – a final decision, public consultation, or another stage in the policy formulation process?
· Whether there is a countervailing public interest will depend on similar factors.  However, our experience over 25 years is that the countervailing public interest can also turn on the purpose for which the requester requires the information requested.  Why do people request policy advice?  Quite apart from the obvious reason to find out what advice was given, reasons will also include to find out:

· whether policy advice was generated but not tendered to government;

· whether policy advice was tendered but ignored or otherwise not followed;

· who was consulted;

· when were they consulted;

· what were they consulted about.

· However, sometimes the reasons for request will be less focussed along the lines of either:

· I want to find out what is happening and why; or

· I am against what is being proposed and want to find any information that may suggest that the policy proposal has risks or weaknesses.

In assessing these factors the New Zealand Ombudsmen have found that it is important to maintain a flexible approach.  Rigid rules tend to lead to predetermined positions on withholding or disclosure that are mechanical rather than intelligent and take no notice of the circumstances of particular cases.   The end result would be the withholding of information for no real reason at all.

Are there any rules of thumb that apply generally?

It has been said that the case by case approach under the OIA does not allow development of principles or rules of general application which give greater certainty to officials processing requests.  However, as the Ombudsmen noted in their last Annual Report, “rules of general application” have developed over the years in respect of certain issues which for all practical purposes should afford adequate certainty for agencies.  
An example is the position of requests for draft briefings of the Treasury to an incoming government.  In our 2006 Annual Report we reported on the outcome of an investigation of the Treasury’s decision to withhold draft copies of its 2005 Briefing to the incoming government.  During the course of that investigation, there was an opportunity to consider the issue of requests for draft documents generally and requests for draft briefings to incoming Ministers specifically.  For ease of reference I repeat the text of the Annual Report excerpt as Appendix A.  The rule of general application that can be taken from this case is that draft post-election briefings will be protected under the OIA unless there is something about the briefing that would give rise to a public interest in disclosure, for instance if the drafts revealed some impropriety in process or practice.

While the draft briefing was withheld, the actual briefing was disclosed on request.  Indeed, the practice now is that all briefings to incoming Ministers by their Departments are freely available on request.  That was not always the case.  When first requested under the OIA in the late 1980s, Departmental briefings to Ministers were often withheld in whole or in part.  Following several cases that resulted in the Ombudsmen forming the views that such briefings should be made available, the rule of general application was accepted that they should be available on request.  For the most part, such briefings are now prepared with public disclosure in mind.
How did we develop these “rules of general application” which provide guidance for future action”?

The rules of general application have emerged out of the operation of the case by case approach over time.  The case by case approach does not mean that we must “reinvent the wheel” each time.  Once a significant body of investigations have been completed, it is possible to develop Practice Guidelines that have precedent value for approaches to be followed rather than specific outcomes.  In New Zealand, the Ombudsmen waited nearly 10 years before publishing Practice Guidelines setting out their general approach to the interpretation of the OIA.  While publications of compendia of case notes allowed OIA users to see how the OIA had been applied in particular fact situations, we have found that officials were more in need of a best practice manual that set out precedents for approach rather than outcome.  The Practice Guidelines have been reviewed and updated on a regular basis and we have tried to make them as freely accessible as possible.

Quite apart from the Practice Guidelines which reflect the cumulative effect of individual cases, New Zealand Ombudsmen also took the opportunity when circumstances allowed to recommend different proactive approaches to release of information where accountability, transparency and participation required an organised and orderly release of information to the public that did not turn on single requests under the OIA that could get stymied because of political sensitivities.  The clearest example of this was the case considered in 1990 by the late Sir John Robertson concerning information requested from the Prime Minister by the then leader of the Opposition about the financial state of the Bank of New Zealand just before the general election.  This background to the case and the outcome are set out in Appendix B.
What is of interest following issues raised earlier in this conference by Professor Alasdair Roberts is that this was an example of an Ombudsman applying a case by case methodology but recommending that a class of information should always be proactively released at least 6 months before any general election in the public interest.  What is not recorded in Sir John’s report to Parliament is what eventuated.  The Minister of Finance of the time told Sir John that she didn’t think his suggestion would gain traction.  However, within 2 years the Minister introduced the Fiscal Responsibility Bill which was passed in 1994 (now incorporated into the Public Finance Act).  Although Sir John’s recommendation was not acknowledged, it is clear on reading the recommendation and the Bill that the catalyst for the much heralded “opening of the books” legislation was the outcome of the BNZ case under the OIA.   Not only was the ultimate outcome of Sir John’s report an acceptance that this type of information should be released on a regular basis without the need for request under the OIA but the obligation to make it available was embodied in legislation.
What suggestions do we have for other Ombudsmen or Information Commissioners who are in earlier stages of undertaking an FOI complaints jurisdiction?
It is always a difficult exercise to identify what may be of value to other countries.  While some issues and challenges that arise in applying FOI legislation are universal the particular attitudes of requesters and officials often vary from country to country.  However, in a general sense New Zealand’s experience suggests that the following may be helpful to some of you at least.

Attitude

First and foremost Ombudsmen and Commissioners and their staff need to promote and encourage a positive attitude to FOI laws and not be put off by the negative attitudes we will encounter.  While our experience suggests the silliest arguments for withholding (and sometimes release) are put forward early in the life of an FOI Act they keep coming back.   There will always be game playing in FOI matters, particularly in respect of requests for policy advice or politically sensitive information.  It will never be eradicated but it can be discouraged and minimised where a positive attitude to FOI laws and their benefits takes hold.  I set out below a selection of quotes from various officials and users of the OIA we have encountered over the last 25 years which give a reasonable illustration of the difficulties that negative attitudes can cause:
“What does the Chief Ombudsman think he’ll achieve by recommending release of this information?  The public wouldn’t recognise Transpower if they tripped over it.  All that will happen if this information is released is that the public will put pressure on Ministers and Ministers will stop listening to officials”

· Senior official late 1980s

“Don’t worry about all the other complaints - that’s just us playing political games.  This is a complaint that really matters; this information should be made public”

· Opposition party researcher late 1990s

“I agree it is probably unreasonable but I thought the OIA let me make them do it anyway”

· opposition party researcher 2004

 “If I shake the tree and something falls off that shouldn’t have that’s my good luck.    After this I’ll shake the tree as much as I can”

· opposition MP late 1990s

“If it was just about training we would have done it.  It’s not about training.  We just don’t want to do it.  Its too hard and if we can avoid it we probably will.”

· middle level departmental official 2005

“The political adviser said he was taking the file requested and we wouldn’t get it back until after the Election.  What can we do?”

· senior departmental official 2005

More haste less speed
Concern about delays in our own investigative processes can sometimes lead to a focus on completing investigations as quickly as possible rather than, in appropriate cases, taking extra time now to settle issues of general application or principle that may save time in subsequent investigations.  Timeliness is important to the credibility of FOI review bodies but not as important as getting it right and establishing settled principles that can guide future action.
Give yourself time to build up your own case experience
Best practice develops over time.  Our experience is that several approaches we took in the early years needed to be modified significantly over time as new fact situations were encountered.  Consistent application of principle doesn’t necessarily result in uniform outcomes.  Trying to establish guidelines based on patterns emerging from completed cases is dangerous until there have been a sufficient number of cases completed which have drawn out all the relevant issues and arguments.  
Maintain a flexible attitude 
We would never have coped with the major public sector restructuring of the late 1980s or the change to MMP if the Ombudsmen had not adopted a flexible approach at the outset.  Things do change and we have to be prepared to be receptive to changes as they come along.
Encourage and where possible facilitate “How to” training within agencies 
Most officials crave certainty and would prefer an “outcome” based approach that would allow them to apply a simple “in” or “out” checklist approach to types of information that can always be withheld or should always be released.  Every effort should be made to demystify the application of FOI laws and encourage the value of intelligent rather than mechanical application of them.  In particular, it is important to facilitate more intelligent use of mechanisms and guidelines to encourage officials and requesters to target and communicate more precisely what they want and what they are concerned about.

Encourage proactive release of information

For many officials dealing with FOI requests the problem is not so much the judgment to be made about whether information should be withheld or released but rather the perceived administrative burden of processing requests for large volumes of information.  Proactive release of information to clear the decks can make it easier to focus on the information that raises more difficult issues.  Ultimately, however, what needs to be encouraged is a coordinated whole of government approach to proactive release.  Adhoc and inconsistent approaches to proactive release by individual agencies are confusing to requesters.
In respect of the last two points the following quote is apt:

“Amateurs talk strategy, experts talk logistics”

-
Napoleon

Many of the future challenges to the OIA in New Zealand (and FOI world wide) relating to large requests and electronic information are often problems of logistics rather than grounds to reconsider the basic principles and methodology of FOI laws.  Concerns about the administrative burden of responding to OIA requests should not be ignored.  However, we need to be careful that they are not arguments of administrative convenience in disguise.  New Zealand’s experience is that many available options for working sensibly with requesters to reduce unnecessary administrative burden are either not known or not properly understood or are simply ignored by officials and requesters alike.  Many of the logistical difficulties are self-inflicted.
Finally, we need to keep looking for ways of making the legislation we are responsible for work better.  It is not enough to think that we are on the right track and that is enough.  The sheer volume of requests and complaints can crush any Ombudsmen or Information Commissioner’s Office if we neglect the value of training, raising of positive attitudes towards FOI and smarter administrative practice to process large amounts of information.  In the words of Will Rogers;
“Even if you are on the right track you’ll get run over if you just sit there”
Appendix A

Treasury Draft Briefings to the Incoming Government

In the course of an investigation of the Treasury’s decision to withhold draft copies of its 2005 Briefing to the Incoming Government, there was an opportunity to consider the issue of requests for draft documents generally, and requests for draft briefings to incoming Ministers specifically.  

Paragraph 2.155 of the Cabinet Manual requires the preparation of briefings to incoming Ministers post-election:   

“When a new Minister is appointed (whether after a change of government or during the term of a government), the chief executive of the department concerned must ensure that, as soon as the Minister takes up office, he or she receives:

· a written brief covering the organisation and responsibility of the department, ministry or agency concerned, as well as any Crown entities or other public bodies within the portfolio; 

· the terms of reference, membership and terms of office for all boards, commissions, tribunals, and so on, for which the Minister has responsibility;

· an account of major outstanding policy issues;

· details of pending decisions or action that will be required by the Minister, including recommendations for draft legislation (taking into account any coalition agreement of the incoming government or pre-election undertakings).”
It is now common practice for the final versions of briefings to incoming Ministers to be disclosed publicly once the relevant Minister has had the opportunity to consider the briefing.  In accordance with this practice, Treasury’s final Briefing to the Incoming Government was able to be downloaded from the Treasury web site.  

However, in line with the increasing trend for requesters to seek access to draft versions of documents (see the Editorial in the Ombudsmen’s Quarterly Review for December 2001) the requester in this case sought copies of any drafts of the Treasury briefing.  Treasury withheld the requested drafts in reliance on sections 9(2)(f)(iv) and (g)(i) of the OIA.

This case raised the question of when requesters can reasonably expect to have access to draft documents.   

The general position is this:  Draft documents are official information and can properly be the subject of requests under the OIA.  The OIA does not protect draft documents as a special exempt “class” or “category” of information.  

However, in our experience, there is sometimes good reason under the OIA for withholding draft documents.  Whether or not good reason for withholding exists in a particular case will depend on the documents at issue and the context in which they were produced.  In each case, one must ask: 

· What is the harm in disclosure and does this harm relate to one of the interests protected in section 9(2) of the OIA?  

· What are the countervailing public interest considerations favouring disclosure?  

· Where does the balance of those interests lie: in favour of withholding or disclosure?  

In this particular case, it was found that section 9(2)(g)(i) of the OIA provided good reason for withholding the draft briefings.  

We had no doubt that if draft copies of the 2005 briefing were disclosed publicly, this would be foremost in the minds of officials coming to draft subsequent post election briefings and there was a real and substantial risk that this would:  

· make officials reluctant to be so free and frank in expressing their initial and untested views, particularly where those views have an element of sensitivity or controversy; and

· cause officials to prefer less efficient and transparent verbal exchanges (at least in the initial stages), and to thereby delay the formal drafting process until consensus had been reached on the overall direction and content of the briefing.   

This would likely have had an unacceptably chilling effect on the process of drafting future post-election briefings to incoming Ministers.  

It was concluded that it was in the interests of the “effective conduct of public affairs” for the process of drafting post-election briefings to incoming Ministers to be as robust as possible.  Such briefings provide a valuable opportunity for government departments.  It is generally accepted that they represent the one time in the three-yearly electoral cycle where departmental officials are able to express their opinions independently of requests for advice from Ministers, across the entire sphere of their policy and legislative influence.  

Hence it is important that officials feel able to debate and accept or reject particular approaches in a free and frank manner, without being concerned that their early and untested opinions and draft briefings could be made publicly available.  If officials feel inhibited in this process, then ultimately the quality of the end product and the quality of the record will suffer.  This in turn is likely to prejudice the effective conduct of public affairs.  

In terms of any countervailing public interest considerations favouring disclosure, the draft briefings were sought for an academic research project, and such research is, unquestionably, in the general public interest.  However, it was considered that the overall public interest lay overwhelmingly in favour of the incoming Minister post-election receiving Treasury’s best and most considered advice.  The public interest was also substantially met by the availability of Treasury’s final Briefing to the Incoming Government.   
The possibility was left open that, in a different case, “something” about a draft post-election briefing may give rise to a public interest in disclosure (for instance, if the drafts in question revealed some impropriety in process or practice).  However, there was nothing in the draft briefings at issue that led to the conclusion that the public interest in disclosure outweighed the need to withhold.  

Appendix B

This case (W2733) arose in New Zealand just before the 1990 General Election.

The requester was the then leader of the Opposition.  He had requested, and been refused, access to a Treasury briefing document received by the Prime Minister.  The briefing contained a synthesised economic and financial review and, among other things, some rather startling revelations about the financial affairs of the Bank of New Zealand (BNZ).  There was no doubt that, if that information had been released at that time, on the eve of the General Election, without any clear and public strategy of how an incoming government would remedy the situation, it would have placed the BNZ in commercial jeopardy and materially affected the financial markets.  The Chief Ombudsman at the time, the late Sir John Robertson, formed the view that, given his assessment of the likely prejudice to the commercial position of the BNZ and the wider New Zealand economy and the inevitability of release of the information together with the details of the Government’s remedial action immediately after the General Election, the overall public interest was best served by delaying release for that short period so that the matter could be dealt with in an orderly way.

As events turned out, there was a change of government; the requester became the Prime Minister; the matter of the BNZ was quickly before him and after five days consideration his government disclosed the information and its plan of action for meeting the crisis.  Sir John subsequently issued a special report to Parliament on this case and, in commenting on his decision, noted that:

“Reaching conclusions on Official Information Act reviews in the weeks preceding a general election is a major test of the mettle and independence of an Ombudsman.  The public environment is always tense, always very political, and the requests are always urgent.  Judging the public interest without being accused of bias or partiality is difficult given the political environment at such a time.  The parties involved in the requests are usually caught up in the political contest and the requester hopes, in most cases, to make good political use of the information requested.

… Just as earnestly, the political executive of government does not wish to facilitate criticism of its performance by releasing politically sensitive information.  Under such circumstances it is difficult for the person holding the information to focus succinctly and objectively on the appropriate withholding provisions of the Act, on the countervailing public interest in release, and on the urgency of the request.  Additionally, the time frames of the Act make it legally possible to defer and delay release of any information which should not be withheld, but which may be politically sensitive, for periods in excess of the time left to run before the date of a general election.  To require a different regime for general election purposes to that provided in the Act would need a change to the legislation.

The Ombudsman enters into this complex situation with few powers.  He or she has to persuade those holding the information that a general election is the most important constitutional event in the life of a democracy, and that the ability of political parties contesting that election to access reliable information on which to base their policy proposals in a bid for electorate support is a vital part of the election process….”

Notwithstanding the difficulties that were involved in this particular case, I believe that it illustrates a number of issues which remain relevant today.  

The first issue highlighted by this case relates to the importance of identifying, as early as possible, information which should be made available in the public interest and arranging for the orderly release of that information.  

In case W2733, there were significant public interest considerations favouring the disclosure of the information at issue.  For example, Sir John commented that:

“Notwithstanding the prejudice to the Bank’s commercial position if the information were released, there were many people in New Zealand beside political parties, and many financial organisations, who had a prime interest in knowing the true situation about the affairs of the Bank.  This involved the electorate which was about to elect a government on the basis of an unsound appreciation of the country’s financial situation….”

The fact that there was a significant public interest in information of this nature being disclosed prior to general elections was subsequently recognised by the enactment of the Fiscal Responsibility Act in 1994.

However, Sir John was also of the view that disclosure of the information at issue just days prior to the 1990 General Election, without any accompanying Government policy announcements, would prejudicially affect the commercial position of the BNZ and the wider New Zealand economy.  In this regard, he commented that:

“My assessment of the competing public interest considerations was therefore solely in the context of disclosure, a few days before a general election, of the information on its own, without any accompanying explanation of what Government intended to do.  The impact of release of the bare facts at that time without a clear and public strategy for remedying the situation would, in my opinion, have placed the Bank in commercial jeopardy, would have materially affected the share market and financial markets, and would have brought a great deal of uncertainty and diversion into an already volatile political situation with a general election coming up at the weekend.”

In circumstances where there are clear and compelling public interest considerations favouring the disclosure of information prior to a general election, it is important that the information is identified well in advance of the election and strategies are put in place to ensure that it is disclosed in an orderly fashion.  The adoption of such practices would serve both to enable the public to participate, more effectively, in the election and to promote the accountability of Ministers and officials for decisions which have been made.


The second issue which I want to highlight from case W2733 is the way the Chief Ombudsman approached the issue of release of similar information in future.  What Sir John was concerned to achieve was that we never faced this situation again.  He believed that this case was a compelling argument for a systematic proactive release of information at least 6 months before any general election in a way that could not be stymied by political shenanigans.   What he said in his report to Parliament was as follows:

Availability of reliable economic information prior to a general election

My involvement in this case, and in other reviews over a period of three months prior to the general election, left me in no doubt that the public interest is not served by the way in which the release of financial and economic information is arranged or withheld by the Government and officials to meet political objectives.  It is certain that that situation is not new and has been present in the history of past general elections.  I do not think that the public will be surprised by it.  The public interest would, however, be better served if, in the period prior to a general election, an authenticated non-political survey of the state of the economy was published for all to see and understand.  The reasons for this are obvious.  A general election is the central event in a constitutional democracy, and it is undeniably in the public interest that all political parties seeking electoral support be able to explain adequately how they intend to deal with issues arising from perceived advantages or disadvantages in the state of the economy, and design the policies which they hope will be supported when the electorate votes.  The economy always will be of central importance in any election campaign.

In writing, before the election last October, to Messrs Moore and Bolger in connection with the briefing papers case, I gave notice of the need for this type of independent economic review and noted:

"If this practice was followed prior to an election campaign political parties would not have to make their own assumptions on inadequate data and put forward policies which may be markedly flawed because of incorrect assumptions.  The publication of economic briefing papers which contain surprises after a General Election gives a new government an immediate opportunity to modify its electioneering policies in a way that if presented before the election, could have resulted in the public taking a different view at the ballot box."

In view of the new Government's revision of policies subsequent to the availability of more reliable economic data after the general election, this point was somewhat prophetic and points to how crucial accurate information is to the public interest.

I hope that Parliament will consider redressing this situation by seeking a means by which such an independent assessment of the state of the economy can be brought about prior to a general election.  There are several criteria for such a review which are of critical importance -

· There should be statutory authority for the review prescribing its independence and its funding.  The political environment of the time covering a Government's political objectives and competing political parties with their own manifestoes will inevitably overwhelm independent assessment unless that independence is protected by legislation:
· The publishing body should be part of the official machinery of government, having authority to access all relevant information in all departments of state:

· The publishing body could be a Commission of about three people which includes the Secretary to the Treasury and the Government Statistician and, preferably, should operate out of the Department of Statistics which already has a history of protected independence in publishing.  It could be brought together prior to each general election for this specific task in a similar manner to the Representation Commission:

· The particular subject matter to be covered in such an assessment should be specified in the legislation.  In this respect there should be no hesitation in requiring new statistics to be collected in key areas on a continuing basis if they are currently not available, timely, or adequate.

� Report of the Chief Ombudsman on Case W2733, July 1991, paras 23-24.


� Ibid, para 18.


� Ibid, para 19.





