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AchievingthePurposes-
theOfficial | nfor mation Environment.

The ongoing successof any freedom of information leg-
idation is dependent on an understanding and accept-
ance of the ultimate goal of promoting more open and
accountable government and protecting only that infor-
mation which needs to be withheld in the interests of
good government.

In our legidation this ultimate goal is expressly identi-
fied in ss.4 and 5 which set out the principle and pur-
poses of the Act. The principle of availability in s.5
requires official information held by Ministers, depart-
ments, organisations and local authorities subject to the
legidation to be made available unless there is good rea
son under the legiglation to withhold it.

S4(a) recognises that good government and respect for
the law are fundamentally dependent on adequate, pro-
gressive disclosure of information to the people of New
Zedland both:

“(i) Toenabletheir more effective participationinthe
making and administration of laws and policies;
and

(i)  To promotethe accountability of Ministers of the
Crown and officials” .

For Ministers of the Crown (in their officia capacity),
Government departments and organi sations, State-owned
enterprises, hospitals, educational institutions and local
authorities who are subject to officia information legis-
lation, every item of information they generate is poten-
tially subject to arequest for access. In these circum-
stances, it is reasonable to expect that in generating ad-
vice, particularly written reports, officials should have
regard to the “operational climate” set by ss.4 and 5,
namely that it isin the public interest for official infor-
mation to be accessible on request unless there is good
reason why it should be protected.  In structuring writ-
ten reports officials should, in many cases, be able to
separate factual and option material that can usualy be
released without any harm to protected interests from
free and frank opinion or advice which may require
protection in the circumstances of a particular case.
That would allow the process of identifying material,
disclosure of which may cause harm, to be done more
quickly and effectively. This would thereby facilitate

early disclosure of material which does not require pro-
tection.

Such structuring would be likely to enhance the purposes
of the Act in two ways:-

B |t would encourage “progressive’ release of in-
formation in a timely manner which would promote
orderly dissemination and understanding by the pub-
lic more readily than mass release of large volumes
of material which cannot easily be absorbed and un-
derstood. In this regard, it would enable holders of

information to be more active in promoting early dis-
closure of information.

Delayed release of information in bulk, especially
where some of the materia clearly might have been
made available earlier, has a risk of creating a per-
ception of unwilling release. Thisnot only runs coun-
ter to the rational e of the Act but potentially promotes
a confrontational situation between requesters and
holders which undermines the co-operation envisaged
in ss.12 and 13 (requesters being specific in making
requests and holders giving reasonable assistance)

B |t would be likely to facilitate the administra
tive process of reviewing information which may re-
quire protection by narrowing down the volume of
information that requires such consideration. Where
resources to consider access requests are strained, it
seems sensible to avoid unnecessary administrative
pressure by bearing in mind the principle of avail-
ability when information is generated and not just
when arequest is received.

The recent Law Commission review of New Zealand's
official information legislation showsthat, fifteen years
on, it is standing the test of time. However, pressures
from volume and complexity of requests can quickly
build and threaten the reasonable operation of the leg-
idation. When such pressure arises, as is inevitable
from timeto time, only a cooperative and commonsense
relationship between generators and holders of official
information and those who seek access to it will safe-
guard effective achievement of the legislation's pur-
poses.
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Per sistence pays off

The persistence of a Nationa Superannuitant against the Income Support Service finaly paid off. But it

wasn't easy.

He had travelled to Austrdia, initially for a holiday, but then decided to migrate permanently. As a result
of confusion over the digibility requirements for beneficiaries travelling overseas, he incurred a debt with

thelSS.

He applied to the Benefit Review Committee for areview of the debt. The Committee accepted that there
was some genuine misunderstanding, and agreed to a partia write-off of the debt.

But while he was paying the agreed debt, he continued to receive notices from the |SS advising that the

original debt ill stood.

After an approach by the complainant to the Ombudsman, it was established that the notices of debt had
been the result of computer-generated correspondence. The beneficiary was advised

accordingly, but some months later told the Ombudsman that he was till being sent /\_jt\
warning notices to recover the full amount of the debt. Ne—. j\
It emerged that while the Benefit Review Committee had agreed to partialy write-off \\,Af

the debt, it had not formally communicated that decision to the ISS so, as a conse- -

guence, the 1SS was continuing to send notices of the full amount of the debt with ™

demandsfor payment.

The ISS wrote to the beneficiary apologising for distress that may have been caused by the warning notices
and for the failure to act promptly and write-off the debt earlier. It had paid the beneficiary to persist.

Direct Approach

An article in a newspaper does not in itself consti-
tute a request for officia information. The approach
to the holder of information needs to be direct.

A loca newspaper published a letter which contained
criticism of the Children Young Persons and Their
Families Service (CYPS). In an addendum to the
letter, the newspaper’s editor sought information and
a response from CYPS.

He told CYPS — “We're interested in how robust
your ‘independent review’ of this case is — please
take thisas an Ol A request for a full copy.”

The newspaper asked the Ombudsman to investi-
gate the failure of CYPS to respond to this request
in the newspaper within 20 days of its publication,
and again sought the information. The Ombudsman
said publication in a newspaper did not properly
constitute a request to a Department for specified
information as required by s12 of the Officia Infor-
mation Act. It could not be assumed automatically
that publication of a request by a newspaper would
be read by Department officials and understood to
be a request for specified information under the Act.

While the Act did not require requests to be written,
he said it was consistent with the spirit and overall
scheme of the Act that requests should be made di-
rectly to an appropriate Departmental representative
- ether verbaly or in writing.

MAKE SURE OF WHAT
YOU ARE BUYING

The old adage of being sure of what oneis purchasing
and for how much appliesin the public as well asthe
private sector.

In arecent case, aprison inmate felt he had been
misled by the Public Trust office over how much it
would cost to service an enduring power of attorney he
had entered. He thought he was paying just aflat fee,
but the Public Trust charged him that fee and then
billed him extra for specific work done.

The Public Trust agreed that the arrangements and
agreement with the client might have been clearer, and
should have been reviewed when it was realised that
the client had not expected to be billed for the detail of
thework contracted. Even though each buyer hasa
duty to themselvesto be satisfied with what isbeing
signed, the vendor also hasaduty to ensurethe charges
for services are clearly indicated.

In this case, it was agreed that the original fee should
stand, that the fee for opening and closing the agency
should be refunded, and that the charge for services
performed should be reduced by 50%.




CONSOLIDATED INDEX

A consolidated index of articlesappearing inthe 13 issues of the Ombudsmen “ Quarterly Review” sofar - running from
March, 1995, toMarch, 1998.

Thefirst number isthefolio

ear) with 1 being 1995, 2 being 1996, 3being 1997 and 4 being 1998 -

and thesecond number istheissue(which quarter).

Commercial -
Information about joint ventures 3-3.
Requests for details about consultants and their fees 3-2.
What is a"commercia activity?" 3-2.

Education -
Gross misconduct by students must be “gross’ 3-1.
Parental access to information about children 1-1.
School expulsions 1-1.

Health -
Not dl hedth information is private 3-1.
When information can be withheld 2-3.

Immigration -
Approvals, permits and visas 2-3.
Refusal because of drugs 3-1.

I nsurance-
Building a house 2-4.

Local authorities-
Building plans not dways confidentia 3-3, 3-4.
Care needed with conditions 3-4.
Chargesand fees 3-4
Costs of repairs 1-4.
Invoicing in advance 2-1.
Non-notified resource consents 2-1.
Resource consents 1-1.
Specific or blanket information 2-3.
User-pays does not have to apply 1-2.
Workshops not covered by Ombudsmen Act 3-2.

Official Information -
Access to own information 1-4.
All of 4-1isdevotedto official information, including
checklistsfor requestersand holders.
Being available "soon" is not a good reason for

withholding information 1-4.

Charging for information 2-1.
Commonsense v |etter of the law 3-4.
Confidentidity in out-of-court settlements 2-2.
Frivolous or vexatious requests 1-1.
Improper gain 2-1.
Informants names may be kept confidential 3-2.
Information needs to be more timely 1-2, 3-1.

Official Information cont'd
Information that could prejudice 2-3.
Information that is commercialy sengtive 1-1.
Information that would alow the law to be broken 1-1.
Legal professiona privilege 2-2.
Natural justice 1-3.
No obligation to create new information 1-4.
Private information held by pdliticdansis not officd  2-4.
Specific or blanket information 2-3.
The right to know 1-3.
Waiver of privilege 2-2 , 2-3.
When information is “held” 1-4 2-1.
When requests may be transferred or delayed 2-3.

Ombudsmen’sOffice-
Impacts of new legidation 2-2.
Must be office of last resort 1-4.
Publicity and public relations 1-3.
Regiond clinics 2-2.

Parliament -
Not bound by Officia Information Act 2-1.

Police-
Videotapes not public 3-1.

Prisons-
Entitlement to Steps to Freedom grant 2-1.
Home leave for inmates 1-4.
Ombudsmen responsibility for prisons 1-2.
Serving time in overseas prisons 1-4.

Privacy -
Availability of names of officias 1-3.
Building consent information is private 1-2.
Confidentiality of box-holders addresses 2-2.
Police videos not public 3-1.
Privacy in case of death 1-2.
Sdlaries of officias 1-3.
When privecy applies 2-1.

Rates-
Loca authorities not obliged to adopt user-

pays policy 1-2.



Always check theticket

Buying ticketsfor the various games on offer at L otto outletsisaregular part of lifefor many. This
cautionary tale may encourage playersto be more careful about their purchases.

The complainant was a Daily Keno player, who filled out her chosen numbers on the coupon, and
marked the box which indicated she wished to purchase a$2/board ticket. She presented the coupon
tothe operator and wasissued with her Daily Keno ticket, together with ticketsfor some of the other
gameson offer. Shethen paid thetotal sum of money asked, and departed.

Subsequently, shewasdelighted to notethat her Daily Keno ticket had won aprize. Shepresented the
ticket at the outlet, but waslessdelighted to be offered $300, not the $600 she had expected. It seems
that there had been some malfunction at thetime of issue, and her Daily K eno ticket was marked “ $1/
board”, not the* $2/board” ticket she had wanted.

The complainant then approached the L otteries Commi ssion, seeking the additional $300 she believed
she had fairly won. The Commission declined the claim, noting that the Daily Keno rulesclearly
provided that the coupon does not constitute evidence of ticket purchase or of any selection. The
ticket the complainant had accepted from the outlet was a$1/board ticket, and the prize won by that
ticket was $300, not $600.

Shethen asked for areview of the Commission’ sresponse. The Chief Ombudsman found that that
response wasin accordance with therules of the game as displayed. He al so noted that the complain-
ant had paid only for a$1/board ticket, and because she had bought anumber of ticketsat the outlet,
she had not detected that her Daily Kenoticket wasonly half the price of the $2/board ticket she had
intended to buy. Asthe L otteries Commission had awarded the correct prizefor theticket asheld and
aspaidfor by the complainant, therewas no basisto question itsdecision.

Themoral is- alwayscheck your ticketsto ensurethey record your choicescorrectly. If you do not
check, you must accept responsibility. The Commissionwill pay out only ontheticket youhold and
paid for, not on theticket you intended to buy.

DETAILS OF PRISON VISITS

A prisoner complained to the Ombudsman about
the actions of prison officersin allegedly mak-
ing availableto the Police detail s of peoplewho
had visited himin prison. Theactionsof prison
staff wereinvestigated. Theinquiry revealed that
theinformation had in fact been gathered by a
Police officer and that no improper action had
been undertaken by any member of the Prison
staff.

The question asto whether the Police wereenti-
tled to gather the kind of evidence obtained was
anissuefor theprisoner’ strial —rebuttal of alibi
evidence—and stoodto bereferredtothepris-
oner’slawyer.

The question of what evidence could berel eased
was not, therefore, anissueinthis particular case
but was ageneral matter which the Ombudsmen
have taken up with the prison management and
Privacy Commissioner. The prison management
has appointed a Crime Prevention Officer toin-
cludethe monitoring of therelease of informa-
tion to the Police and other agencies, interms of
the Official Information Act and otherwise.

Thisstep recognised that there should beaformal
set of rulesand protocols, for which the prisons
wouldtakeresponsibility. 4




