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Editorial

An Ombudsman'sinvestigation isa

Remedy of L ast Resort

An Ombudsman’s investigation is a remedy of last
resort. Where dternative procedures are available, a
complainant will generdly be expected to have ex-
hausted such other avenues before seeking the inter-
vention of an Ombudsman.

This is reflected in S17(1)(a) of the Ombudsmen Act,
1975, which confers a discretion on Ombudsmen not
to invedtigate, or to discontinue an investigation, where
it gppears that there is an adequate remedy under the
law or adminigtrative practice to which it would be
reasonable for a complainant to resort.

We are often asked to review an organisation’s deci-
sion to refuse to reease information requested in as-
sociation with judicia proceedings. In these circum-
stances, if the discovery procedure is dso available to
the requester, Ombudsmen have traditionally taken
the view that this is an dterndive remedy under the
Officid Information Act.

In a recent investigation, a request made of a third
for information relating to High Court proceed-
Ings was refused on the grounds that under S9(2)(h
of the OIA it was legdly professonaly privileged.
The information had not been included with the docu-
ments filed in the court and, as a consequence, the
discovery procedure was not available to the requester.

Following notification of the complaint, the
organisation advised that the documents at issue had
subsequently been included in the supplementary list
of documents filed in the court and, as a result, they
were now subject to discovery procedure.

Our general approach is that where information is
sought for lega proceedings which have been issued,
it is appropriate for the parties to follow the normal
court procedure on the production of documents nec-
essary for those proceedings. This enables the court
to determine questions such as relevance, admissibil-
ity or privilege that may arise.

In such circumstances, it would be inappropriate for
an Ombudsman, in the context of an officid informa-
tion investigation, to preudge what a court may be
cdled upon to decide in the course of proceedings.

A court’s decison on the issues before it may be of
great relevance to any invedtigation undertaken by an
Ombudsman because the court, unlike an Ombuds-
man, has the power and function to determine both
fact and law. Consequently, it would dso be ingppro-
priate to progress an investigation while relevant liti-
gation, to which the complainant is a party, may re-
solve some of the issues an Ombudsman is being called
upon to congder.

If at the end of the day there are matters that cannot be,
or have not been, resolved through the process of liti-
gation then, dearly, it would be open to a complainant
to approach us again so that the unresolved matters
may be addr i

This gpproach is condstent with the one that met with
the approva of the Court of Apped in Commissioner
of Police v Ombudsman [1988] 1 NZLR 385, where
access to persond information by a defendant about
himsdaf was in issue. In that case the court had raised
certain concerns if a defendant sought an officia in-
formation investigation by an Ombudsman of a Police
refusal of information. It questioned counsdl for the
then Chief Ombudsman about what would happen.

The President of the Court of Apped observed -

“ We raised these matter swith counsel for
the Chief Ombudsman and receivedinre-
sponse an indication that if effective court
procedureexistsan Ombudsman would ex-
ercisehisdiscretion under SL7(1)(a) of the
Ombudsmen Act, 1975, torefusetoinves-
tigatea complaint ‘if it appearsto himthat
under the law or existing administrative
practice there is an adequate remedy or
right of appeal ... to which it would be
reasonabletor thecomplainanttoresort.””

The court accepted this as gppropriate. There appears
to be no reason to beieve that a different approach
should be taken in cases where the information is not
persona information about the requester.
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Sir Brian Elwood
Chief Ombudsman

Anand Satyanand
Ombudsman



NAMESONA LIST NOT NECESSARILY PUBLICINFORMATION

Releasing the names of peoplelisted on a database may infringetheir privacy.

A reguest was made for the names of
individuals listed on a Crown Company
Monitoring Advisory Unit database of
potential appointments to the boards of
Crown companies. It was declined under
S9(2?](a) of the Official Information Act,
\éIVhIC protects the privacy of individu-
S.

The database in question was developed
to assist CCMAU in recommending
suitable candidates for Crown comgany
directorships. It includes about 1,300
names of individuals willing to be con-
sidered for future appointments. Every
individual listed has confirmed their
interest in being considered by submit-
1t:| ng their CV and completing ‘a database
orm.

The requester argued that a person’s
name was not personal information about
an individual, release of which would be

When someone’s name is linked to other
information and that linkage tells some-
thing about that person - in this case re-
vealing that the individuals named are
considered to be potential appointments to
the boards of Crown companies, and have
completed the relevant application process
- then a privacy issue was raised.

The information at issue was clearly per-
sonal information about individuas, who
had submitted their names for consider-
ation and had a reasonable expectation that
such information would be kept confiden-
tial until they were appointed.

The requester also maintained that there
was a strong public interest in releasing the
database to ensure that there was no dis-
crimination against certain groups of
people. Such public considerations were
considered to be best met by appropriate
public scrutiny of the appointmentsto
specific directorships, rather than releasing

the names listed on the database, many of

likely to infringe their pri , but th i
ikely to infringe their privacy, but the whom may never be appointed.

Chief Ombudsman disagreed.

A DEVICE, BUT NOT AN EXCUSE

A number of complaints have been received that Ministers, departmentsand organisationsare
refusing to provideinformation when requested - onthe groundsthat it would be made available
“shortly” - while giving no date of intended rel ease.

Section 18(d) of the Act issometimesrelied upon in thiscontext. It providesthat arequest made
in accordance with Section 12 of the Act may be refused if “ theinformationisor will soon be
publicly available.” But thisprovisionisnot stated inthe Act to bea“ agood reason for withhold-
ing information.” Itissimply authority for refusing arequest made under Section 12 in particular
circumstances- for exampl e, becauserel ease of theinformation isimminent or theinformation at
issueispresently being printed, so that thereare difficultiesin providing it at once.

In previousinstancesit has been considered good practiceto provide the requester with the spe-
cificdateof release or with detail s of the perceived difficulty in meeting therequest.

Given that the principle of availability set out in Section 5 requires that “ information shall be
made available unlessthereisgood reason for withholding it” and that Section 18(d) isnot* good
reason,” itsuseasaground for refusal of arequest should not undermine any of the purposes of
the Act which are set out in Section 4.

If refusal of information relying on Section 18(d) hasthe effect of preventing effective participa-
tion in the making and administration of lawsor policieswherethe Act provides no good reason
for withholding theinformation, it may be seen as being inconsi stent with the purposes of the Act.

Section 18(d) may be of limited used when thereal reason for withholding can be found in other
provisions of the Act. The section generally providesalimited reason for declining accessto
information which “isor soon will be publicly available.”




NEED FOR CONFIDENTIALITY
CAN OVERRIDE RIGHT TO KNOW

A council’ srefusal of areporter’ srequest for accessto mid-
term appraisals of its mayor, deputy mayor and committee
chairpersons has been upheld. Material supplied to acoun-
cil in confidence will not necessarily become available.

Appraisalsof the deputy mayor and committee chairpersons
were undertaken to allow constructive feedback on perfor-
mance. An appraisal of the mayor was included at the
mayor’s request. The appraisals were also to identify any
development needs and to giveindividual s background on
their performance.

Both the process and costs had been publicised but the coun-
cil considered theresultswerefor the use of theindividuals
concerned only and it had been assumed by thoseinvolved
that the results were to remain confidential.

Ingructions from &. Paul

(2} complainant wroteto the Chief Ombuds-
man obj ectingtothepreiminary assessment he
had received asbeing founded in law but not in

equity.

"May | suggest that you read again Paul’sLetters
to the Romansand Galatians ... Graceisour pri-
mary order andlaw merely theorder that actsasa
backstop toit. It would be better to end our daysin
support of all that for which ... Christ died ... the
transtion fromlawtogracein our inter-human re-
lationships. | guessif you fail in thistask your en-
tirelife' swork will have been awaste of time.”

Appropriately for thelevel of scholarship the
letter revealed, it had been acomplaint against a
univer Sty.

The question for the Ombudsman was whether Sections 7(2)(a) and 7(2)(c) of the Local Government Official Information
and Meetings Act provided ground for withholding the information. He was satisfied that they did because the appraisals
concerned matters of personal privacy, and that disclosure would be likely to prejudice their co-operation in any future

appraisals.

The countervailing public interest in ratepayers knowing how councillors rated their political |eaders was acknowledged
but did not outweigh the public interest in the council being able to conduct such exercisesin the future which might help

improve its performance.

Reasonable Assistance Always
Required

The requirement in S12 of the Official Infor-
mation Act for “ due particularity” in are-
quest for official information must be subject
to the requirement in S13 of the Act on every
Minister, DSBartme_nt and organisation to
give“ reasonable assistance.”

There have been a number of cases referred
to the Ombudsmen where broad requests for
official information have been declined be-
cause of the lack of “due particularity.” The
Ireqti.:lerdement in S13 seems to have been over-
ooked.

To give “reasonable assistance” requires
more than stating that arequest is not specific
enough. In many cases, requesters simply do
not have enough knowledge of the precise
nature of the information they are seeking, or
the form in which it may be held, to allow
them to be more specific.

The Ombudsmen consider that, in view of the
obligation under S13 to give “reasonable as-
sstance,” the holder of official information
should contact the requester to seeif the re-
quest could be clarified so that the informa-
tion could be specified with “due particular-

ity.”

No I nstalment Paymentsfor Traffic
Offence Fees

A Council refused to accept a part payment of an
infringment fee for running a vehicle without a

current Warrant of Fitness, on the grounds that it had
no power to do so.

The complainant had sought to pay the fee over time
by a number of instalments. She considered the
Council’srefusal to accept payment in this way was
unfair and unreasonable.

But the Council was right. Under the Summary
Proceedings Act, payment in full of an infringement
fee for an offence must be made not later than 28
days from when the infringement notice was served.
If due payment is not made, a reminder notice may
be issued, and if payment is not made within 28
days of that, the Council may refer the matter to the
District Court.

District Courts may make orders alowing payment
over time, but loca authorities do not have this

power.

However, the Chief Ombudsman did
agree with the complainant that Council
infringement notices and related docu-
mentation should explain clearly why the
Council is unable to accept payment by
instalments. The Council has promised

that in future its notices will do this.




What if the Minister isno longer a Minister?

The departure of Neil Kirton as Associate Minister of Health raised questions about
whether information held by him as a Minister still qualified as official information
when he was no longer a Minister. He had refused a request for access to information
while sill Associate Minigter.

There is a well-established convention following a change of Minister after a decision
to refuse a request for information was made.

Firgt, it is necessary to establish whether the new Minister holds any of the information
sought by the request; second, if so, whether the new Minister also considers the infor-
mation should be withheld.

Information held by the outgoi nﬁ Minister may not necessarily have been passed on to
his successor. It might be that the former Minister took the information with him/her.
In that case, it would no longer be “ official information” as defined by S2 of the Offi-
cid Information Act, namey any information held by “a Minister of the Crown in his
official capacity.”

The Ombudsmen in such circumstances may not have any jurisdiction to investigate
and review the matter.

The difficulty can be addressed by an approach to the replacement Minister, <
when appointed, askl_nqhwhether any rdlevant information faling within the %
scope of the request is held and whether they adopt the original decisonto
refuse the request.

PUBLICINTEREST AND PRIVACY - BALANCING COMPETING INTERESTS

8%

Thereisoften conflict between the right to privacy and public interest in disclosure. Evenwhen
privacy doesrequirethewithholding of someinformation, it need not beall theinformation or even
large partsof it. The public interest must outweigh the right to privacy before public interest in
disclosurecanprevail.

Thisissuearoserecently when arequester asked for acopy of apsychiatric report on aman who had
been convicted of murdering hisgirl friend. Although much of the detail of the case wasreported in
news mediacoverage of the case, particularly inthe Police evidence, the psychiatricdetail was not.

Onthefirst approach of the requester, parts of the psychiatric report werereleased but substantial
partsof it werenot - on the grounds of privacy. Therequester then approached the Ombudsmen.

The Ombudsman decided, and the Privacy Commissioner agreed, that very little of thereport needed
to bewithheld. The partsthat werewithheld included theidentity of staff involved in compiling the

report and the names of peopl e associated with thevictim. The Ministry of Healthagreed and, with
those exceptions, thefull report wasrel eased.

Thepublicinterest inaccountability was promoted substantially by disclosing the detailed findings of

such reports, the Ombudsman said. Detail s of background personal information could often bewith-
held without detriment to the disclosure of the findings.



