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Editorial

Requestsfor Detailsabout

Consultantsand their Fees

The increasing number of requests for rlease of informa:
tion about conultants feeswas commented on by thethen
Chief Ombudsmen in his report for the year ended 1992
That increase had its genesis in the extensve restructuring
of centrd and locd government and the conseguent increese
in the use of private conaultants by public bodies

While the incidence of rdevant complaints mede to our
office lgpsad in successve years, there has been a resur-
recently of interest in such matters. It may therefore
of hdptooutlinethe d gpproach we havetakento
complaints under the Offidd Information Act and the Lo-
cad Government Offidd Informetion and Mestings Act
where the requested information conggts of details about
consultants and ther fees

In themgority of casesdedt withtodate, theviewsreached
have been that good reason did nat exi¢ to withhald infor-
metion showing the totd fees pad to individud consult-
ants, dong with a generd indication of the nature of the
work or advice involved. It hasrardy been established that
one of the withholding provisons in he offiad informa
tion legidaion goplied to such informeation.

In this context, a number of generd arguments have often
beenraised. Theseargumentsand theresponsestothemare
summaisad beow:-

Disclosurewill prejudicethe commercial position of
theconaultants- OLA.SX(2)(b)(ii); LGOIMAS7(2)(b)(ii)

Whereit can be shown that disdosure of priang informe:
tion would be likely to reved a consuitant's pricing or mar-
keting drategy in a competitive market, then such informa:
tionisgenerdly protected. However, thetotd sum padtoa
consultant, dong with a generd description of the services
provided, will rardy reved anything of Sgnificance about a
conaultant’ s fee sructure or pricing palicy. There has been
no evidence to uggest thet the numerous previous disdo-
aures of such informetion have directly resulted in prgu-
prisgtoedtlfleoornrrlerdd pogtions of any of the conultants
invaved.

Theinfor mationissubject toan obligation of confi-
dence- OIA.s9(2)(ba); LGOI MAs?(Z?(c -

Information cannat be withhdd smply because it might be
Ubject to an obligation of confidence. It must dso beshown
that discbsure:

“(i) -Would belikdlyto prejudicethesupply of smilar
information, or infor mationfromthesamesource,
anditisinthepublicinterest that suchinformation
should continuetobesupplied; or

..\\ould belikely otherwiseto damagethepublic

Interes.

There havebeen caseswhereinformation onfeeshasbeen
ubject to a confidentidity agreement. However, Ombuds:
men haverardy been persuaded that disdlosure of totd fees
would prgudice anyone's intereds There is no suggestion
thet previous disdosures of consultancy fees have deterred
consultants from working for pubdic bodies agan.

Disclosureof feeswill ssta” benchmerk” andthereby
prejudiceor disadvantagetheholder’ sabilitytonego-
tiatethebest termswhen corrtractirywit_h consultants
infuture- OIA.9(2)(j); LGOIMAS/(2)(i).

These provisonsrecognisethat it isin the public interest for
centrdl and locd government to be ableto carry on commer-
cid negoatiations without prgudice or disadvantage. The
question to be asked, however, iswhether disclosure of the
information requested would be o likdy to prgudice or
dissovantage the organisgtion in the negatiations thet it is
necessary to withhold thet information. In the mgority of
casess previoudy dedt with, we have not been convinced
that disdosure of atotdl fee paid to a consultent would dis-
advantage the organisation In negotiating fees with other
conaultants. This is, however, disinct from information
showing the dructure of such a feg, where geneardly the
information can be withheld.

Genadly, we are of the view thet there is a Srong public
:gteret in cdlj%sdos'nlg W%_informa‘jon about%? am-
oyment of consultants ic sctor agendes Thisin
teres isin showing how public funds and afairs have been
managed - for example, the cogt of consulting sarvices the
frequency in use of conauiitants and the altemative of using
in s|vices
int upon which the fallowing observation was
made in the caseWyatt Co v Queenstown Lakes Digtrict
Council [1991] 2NZLR180: “ Itisfundamental tothe Act
that the publicareto begivenworthwhileinformation about

howthepublic's and affairsarebeing used and con-
ducted, subject onlytostatutory restraintsand exceptions”
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WHAT ISA"COMMERCIAL ACTIVITY"?

hat is a “commercia activity?” One of the grounds for withholding official information is so
organisations holding the information can carry out, without prejudice or disadvantage, commercia
activities. Tge Ombudsmen have turned to case law for help in establishing what makes an activity
“commercia.”

In Timaru Municipal Corporation v South Canterbury Electric Power Board [1928] NZLR 174, the then
Supreme Court found that * the pur ﬁ)ose of profit isimplied in the term ‘*commercial purposes.”” Caselaw
since then suggests this view is still the law. Although the intention to make a profit is seen as an essential
feature of an activity in order that it be a “commercia activity,” the same activity may be a “commercial
activity” for one party but not for another.

A request was made to review the withholding of areport about the activities of aLanguage Institute run by a
university. The ingtitute provided English language instruction for students who paid for the cost of the learn-
ing provided. It competed for students with other such ingtitutions in New Zealand and around the world, and
had a number of contracts to supply this service to other organisations on a commercial basis.

However, the contract between the university and the other parties recorded that the institute was “not a
profit-making ingtitution.” In such circumstances, was the institute carrying out a commercia activity? The
question focused on the distinction between commercial organisations and commercia activities. Not every
activity of a commercia o;?anlsatlon will necessarily be a commercia activity and, conversaly, not every
activity of a non-commercia organisation will necessarily be non-commercid.

The agreement completed by the university referred to the development of the ingtitute' s language offerings
as “designed as an entrepreneuria activity to secure a commercial return.” The contract recorded that the
university’s policy committee should receive regular financia statements from the Finance Registrar on the
commercia activities of the institute. Thus the contract made it clear that, notwithstanding the parties describ-
ing the ingtitute as a non-profit organisation, its language courses were identified as a“commercia activity.”

The determination noted no contradiction in such a state of affairs. Charities, which are a common type of
non-profit organisation, may carry out commercia activities, whether in the form of renting property, selling
goods, or otherwise, to generate income to enable them to undertake their charitable work. The status of an
organisation did not determine the nature of every activity it carried on.

So, theinstitute’ slanguage courses were deemed acommercial activity. That required two analyses - whether
releasing the report would prejudice those commercial activities and whether there were any public interest
congsiderations favouring the release of the report which outweighed the interest in withholding it. The con-
clusionswere that there was likely to be a prejudice, and that there was no public interest which overrode that
reason for withholding it.

4 "Workshops' not covered by OA )

Do*“workshops” run by local authoritiesat which noresolutionsare
passed or decisionsmadefall withintheambit of theOmbudsmen Act?
Theanswer is- probably not.

The news media asked the Ombudsmen to
investigatethe decision to set up workshops
for councillors. The concern was expressed
that as these workshopswould not be open
to the public, the news mediawould be un-
ableto report on the decision-making pro-
cesswithinthecouncil.

Aninvestigation wasdeclined, on jurisdic-
tional grounds. The decision to adopt the
workshop proposal had been taken by thefull
council, and section 13(1) of the Act provides
that the Ombudsmen may not investigatethe
decisionsor actionsof afull council.

However, the Chief Ombudsman believedit
would bewrong if alocal authority wereto
use the statutory provisionsto hold work-
kshops at which the normal business of its

meetingsor those of itscommitteeswas con-
ducted. Theconcept of aworkshop could be
used to allow the attendance and participa-
tion of council officerswho would not so
readily beableto participatein formal coun-
cil meetings.

Theprovisionsof Section 114F of theL ocal
Government Act would effectively preclude
the calling of a special meeting of the au-
thority immediately foll owing theworkshop,
inthe event that resolutionswere needed. A
minimum of 24 hours notice in writing to
members of the authority isarequirement
for calling aspecia meeting, andif thiswere
to be done by the authority before holding a
workshop it would call seriously into ques-
tionthe statusof theworkshop concerned. j




INFORMANTS NAMESMAY BE KEPT

CONFIDENTIAL

The genera approach taken to cases where a request for an informant’s name has been refused is illugtrated in a
meatter dealt with recently. A licensed restaurant that hosted live music had been the subject of numerous noise
complaints made to aterritorid locd authority. The city council involved had acted on these complaints and, on the

restaurant’ s request, had released the number and precise nature of the complaints. However, a request under the
Loca Government Information and Meetings Act for the names of the informants was denied.

Locd authorities are respongble for arange of law enforcement functions, most notably under the Resource Man-
agement Act. So, whereinformants' identities are a issue, the applicability of section 6(a) of the Loca Government
Officid Information and Meetings Act must be considered.

Thissection applieswheredisclosure of theinformation would belikdly: (a) To prejudice the maintenance of thelaw
including the prevention, investigation, and detection of offences, and theright toafair trial. Thereisasmilaly
worded provison a section 6(c) of the Officia Information Act.

The gpproach that successve Ombudsmen have taken in cases involving the identities of informants is well estab-
lished. Although each case must be considered on its merits, Ombudsmen have generdly formed the view that
information identifying an informant can be withheld. This is because if it were widdy known that information
identifying informants was to be made avalable, it would be less likdy in future that such persons would come

forward with information about possible offences, so prejudicing the maintenance of the law - including the preven-
tion, investigation and detection of offences.

In this case, the generd approach prevailed and the decision to withhold information was withheld. It was clear that
in seeking to detect offences against the Resource Management Act the council placed much reliance on information
received from members of the genera public. Disclosure would have jeopardised this source of information.

Early Release on Parole Details May be Disclosed

Thepublicinterestinknowing criminalsconvicted of seriousoffenceshavebeenrel eased early by their Parole
Board may outweigh the consequent infringement of their right to privacy.

I nformation sought about four menwho had been sentenced to lifeimprisonment for killing policeofficers
between 1963 and 1976 waswithheld by the Department of Corrections. None of thefour werestill in custody
by 1996 and the requester’ sbid for information asto dates of rel ease, details of any subsequent offending and
whether they had beenrecalled to continuetheir life sentences, wasrejected.

The Chief Ombudsman accepted that disclosure of the rel ease dates would infringe the privacy of thefour
named men. However, theinformationreveal ed adiminution of life sentencesby parole. Inthose circumstances,
he cons dered therewasastrong publicinterest in disclosure of therel ease datesto promotetheaccountability of
the Parole Board and to enabl ethe public to partici pate more effectively in making and administering criminal
justicelawsand policies. He said that in both respects, disclosing theinformation would “ enhance respect for
thelaw” and * promote the good Government of New Zealand.”

It was true, the Chief Ombudsman said, that there was also apublic interest in the rehabilitation of former
inmates and thusin certain circumstancesit could be argued that rehabilitation would be prejudiced by the
release of thistypeof informationif it werewidely disseminated. However, giventhat all four men had been
released from prison morethan 10 yearsago, hedid not consider thiswasacasewhererel easing theexact date
of their releasewoul dlikely prejudicetheir continuing rehabilitation.

Werethe Department to disclosewhether any individual had reoffended, that might resultinaseriousinfringe-
ment of that individual’s privacy, he said. Again, however, there was a public interest in providing certain
information on that score. A statement that none of theindividual s concerned had subsequently been sentenced
toimprisonment or been recalled to continuetheir life sentencewoul d suffice.




CONSOLIDATED INDEX

A consolidated index of articles appearing in the nine issues of the Ombudsmen “ Quarterly Review” sofar -
running from March, 1995, to March, 1997.

Thefirst number isthefolio (year) and thesecond number istheissue (which quarter).

Education -
Gross misconduct by students must be
“gross’ 3-1.
Parental accessto information about
children1-1.
School expulsions1-1.

Health-
Not all healthinformationisprivate 3-1.
When information can bewithheld 2-3.

Immigration-
Approvals, permitsand visas 2-3.
Refusal because of drugs 3-1.

Insurance-
Building ahouse 2-4.

L ocal authorities-
Costsof repairs 1-4.
Invoicing in advance 2-1.
Non-notified resource consents 2-1.
Resource consents 1-1.
Specific or blanket information 2-3.
User-paysdoesnot haveto apply 1-2.

Official Information -
Accessto owninformation 1-4.
Being available soon isnot agood reason for
withholding information 1-4.
Chargingfor information 2-1.

Confidentiality in out-of-court settlements 2-2.

Frivolousor vexatiousrequests 1-1.
Improper gain 2-1.

Information needsto be moretimely 1-2, 3-1.
Information that could prejudice 2-3.

Informationthatiscommercially sensitive1-1.

Information that would allow thelaw to be
broken1-1.

Legal professional privilege 2-2.

Natural justice 1-3.

Official Information cont'd

No obligationto create new information 1-4.

Privateinformation held by politiciansisnot
officia 2-4.

Specific or blanket information 2-3.

Theright to know 1-3.

Waiver of privilege 2-2 2-3.

Wheninformationis*held” 1-4 2-1.

When requests may betransferred or delayed
2-3.

Ombudsmen’s Office-
Impacts of new legislation 2-2.
Must be office of |ast resort 1-4.
Publicity and publicrelations 1-3.
Regional clinics2-2.

Parliament -
Not bound by Official Information Act 2-1.

Police-
Videotapesnot public 3-1.

Prisons-
Entitlement to Stepsto Freedom grant 2-1.
Homeleaveforinmates 1-4.
Ombudsmen responsibility for prisons 1-2.
Serving timein overseas prisons 1-4.

Privacy -
Availability of namesof officials 1-3.
Building consent informationisprivate 1-2.
Confidentiality of box-holders addresses2-2.
Policevideosnot public 3-1.
Privacy in case of death 1-2.
Salariesof officials 1-3.
When privacy applies2-1.

Rates-
L ocal authoritiesnot obliged to adopt user-
payspolicy 1-2.




